Depariment of the Army, DoD

§536.142 Qualification of members of
Foreign Claims Commissions.

Normally, a member of an FCC will
be either a commissioned officer or a
claims attorney. At least two members
of a three-member FCC must be JAs or
claims attorneys. In exigent cir-
cumstances, a qualified non-lawyer em-
ployee of the armed forces may be ap-
pointed to an FCC, subject to prior ap-
proval by the Commander USARCS.
Such approval may be granted only
upon a showing of the employee’s sta-
tus and qualifications and adequate
justification for such appointment (for
example, lack of legally qualified per-
sonnel). The FCC will be limited to em-
ployees who are citizens of the United
States. An officer, claims attorney, or
employee of another armed force will
be appointed a member of an Army
FCC only if approved by the Com-
mander USARCS.

§536.143 Settlement authority of For-
eign Claims Commissions.

(a) In order to determine whether the
claim will be considered by a one-mem-
ber or three-member FCC, the claimed
amount will be converted to the U.S.
dollar equivalent (based on the annual
Foreign Currency Fluctuation Account
exchange rate, where applicable). How-
ever, the FCC’s jurisdiction to approve
is determined by the conversion rate
on the date of final action. Accord-
ingly, if the value of the U.S. dollar has
decreased, the FCC will forward the
recommendation to a higher authority,
if necessary.

(b) Payment will be made in the cur-
rency of the country in which the inci-
dent occurred or in which the claimant
resided at the time of the incident, un-
less the claimant requests payment in
U.S. dollars or another currency and
such request is approved by the chief of
a command claims service or the Com-
mander USARCS. However, if the
claimant resides in another foreign
country at the time of payment, pay-
ment in an amount equivalent to that
which would have been paid under the
preceding sentence may be made in the
currency of that third country without
the approval of the Commander
USARCS.

(c) A one-member FCC may consider
and pay claims presented in any
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amount provided a mutually agreed
settlement may be reached in an
amount not exceeding the FCC’s mone-
tary authority. A one-member FCC
may deny any claim when the claimed
amount does not exceed its monetary
authority. Unless otherwise restricted
by the appointing authority, a one-
member FCC who is a JA or claims at-
torney has $15,000 monetary authority,
while any other one-member commis-
sion has $5,000 monetary authority.

(d) A three-member FCC, unless oth-
erwise restricted by the appointing au-
thority, may take the following ac-
tions on a claim that is properly before
it

(1) Disapprove a claim presented in any
amount. After following the procedures
in §536.140, including reconsideration,
the disapproval is final and conclusive
under 10 U.S.C. 2735. The FCC will in-
form the appointing authority of its
action. After it takes final action and
disapproves a claim presented in any
amount over $50,000, the FCC will for-
ward to the appointing authority the
written notice to the claimant required
by §536.140(f), any response from the
claimant, and its notice of final action
on the claim.

(2) Approve and pay meritorious claims
presented in any amount. (i) Claims paid
in full or in part for an amount not ex-
ceeding $50,000 will be paid after any
reconsideration as set forth in §536.140.
This action is final and conclusive
under 10 U.S.C. 2735.

(ii) Claims valued at an amount ex-
ceeding $50,000, or multiple claims aris-
ing from the same incident valued at
more than $100,000, will be forwarded
through the appointing authority with
a memorandum of opinion to the Com-
mander USARCS for action; see DA
Pam 27-162, paragraph 2-60. The memo-
randum of opinion will discuss the
amount for which the claimant will
settle and include the recommendation
of the FCC.

(e) The Judge Advocate General
(TJAG), The Assistant Judge Advocate
General (TAJAG) and the Commander
USARCS, or his or her designee serving
at USARCS, may approve and pay, in
whole or in part, any claim as long as
the amount of the award does not ex-
ceed $100,000; may disapprove any
claim, regardless of either the amount
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claimed or the recommendation of the
FCC forwarding the claim; or, if a
claim is forwarded to USARCS for ap-
proval of payment in excess of $50,000,
refer the claim back to the FCC or an-
other FCC for further action.

(f) Payments in excess of $100,000 will
be approved by the Secretary of the
Army, the Army General Counsel as
the Secretary’s designee, or other des-
ignee of the Secretary.

(g) Following approval where re-
quired and receipt of an agreement by
the claimant accepting the specific
sum awarded by the FCC, the claim
will be processed for payment in the
appropriate currency. The first $100,000
of any award will be paid from Army
claims funds. The excess will be re-
ported to the Financial Management
Service, Department of the Treasury,
with the documents listed in DA Pam
27-162, paragraph 2-81.

(h) If the settlement authority up-
holds a final offer or authorizes an
award on appeal from a denial of a
claim, the notice of the settlement
authority’s action will inform the
claimant that he or she must accept
the award within 180 days of the date of
mailing of the notice of the settlement
authority’s action or the award will be
withdrawn, the claim will be deemed
denied, and the file will be closed with-
out future recourse.

§536.144 Reopening a claim after final
action by a Foreign Claims Commis-
sion.

(a) Original approval or settlement au-
thority (including TAJAG, TJAG, Sec-
retary of the Army, or the Secretary’s des-
ignees). (1) An original settlement au-
thority may reconsider the denial of,
or final offer on a claim brought under
the FCA upon request of the claimant
or the claimants authorized agent. In
the absence of such a request, the set-
tlement authority may reconsider a
claim on its own initiative.

(2) An original approval or settle-
ment authority may reopen and cor-
rect action on an FCA claim previously
settled in whole or in part (even if a
settlement agreement has been exe-
cuted) when it appears that the origi-
nal action was incorrect in law or fact
based on the evidence of record at the
time of the action or subsequently re-
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ceived. For errors in fact, the new evi-
dence must not have been discoverable
at the time of final action by either the
Army or the claimant through the ex-
ercise of reasonable diligence. Correc-
tive action may also be taken when an
error contrary to the parties’ mutual
understanding is discovered in the
original action. If it is determined that
the original action was incorrect, the
action will be modified, and if appro-
priate, a supplemental payment made.
The basis for a change in action will be
stated in a memorandum included in
the file. For example, a claim was set-
tled for $15,000, but the settlement
agreement was typed to read ‘‘$1,500”
and the error is not discovered until
the file is being prepared for payment.
If appropriate, a corrected payment
will be made. A settlement authority
who has reason to believe that a settle-
ment was obtained by fraud on the part
of the claimant or the claimant’s legal
representative, will reopen action on
that claim and, if the belief is substan-
tiated, correct the action. The basis for
correcting an action will be stated in a
memorandum and included in the file.

(b) A successor approval or settlement
authority (including TAJAG, TJAG, Sec-
retary of the Army, or the Secretary’s des-
ignees)—(1) Reconsideration. A successor
approval or settlement authority may
reconsider the denial of, or final offer
on, an FCA claim upon request of the
claimant or the claimant’s authorized
agent only on the basis of fraud, sub-
stantial new evidence, errors in cal-
culation, or mistake (misinterpreta-
tion) of law.

(2) Settlement correction. A successor
approval or settlement authority may
reopen and correct a predecessor’s ac-
tion on a claim that was previously
settled in whole or in part for the same
reasons that an original authority may
do so.

(c) Time requirement for filing request
for reconsideration. Requests post-
marked more than five years from the
date of mailing of final notice will be
denied based on the doctrine of laches.

(d) Finality of action. Action by the
appropriate authority (either affirming
the prior action or granting full or par-
tial relief) is final under the provisions
of 10 U.S.C. 2735. Action upon request
for reconsideration constitutes final
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